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Peti t l -oner )  i  t r lLED
) . _

v .  )  Docke r  No . *2501 '
)

DISTR,ICT OF COLI'I'fBIA, )
)

. 
Respondent )

MEMORAT'IDI'I'{ ORDER

This case cooes before the court on cross motlons for

rr@ry Judgcnt f lred by the partLes. super. ct. Tax R. 3,

Clv, 8,, 56.

I

The petlt ioner, the Adn{nlstratr ix of the Estate of

lfabel rrene Jones (Eetate) appeals fron an assessment for

inberltauce cef,es trade agalnst the Estate on Januaq, p, Lglg,

In the amount of $193.40. The rrur was pald on January 11,

L978, and petltioner ftled a clar.o for refund on Decembcr g
lt

1977 and June 2, 1978. The claln was dLsatlowed by

:espmdeutrs fallure to ttroety answer the clalm in rrrlttng

ptlgh{.n sfi(.moathg.

There ls no dlepute aE to the facts Ln thLs caae and

those facte ere ae follores: sadie R. Alkens dled on

Sonenber 20, L976, leavlug a last wt11 and testamenc.

*l Respondont ddnles that a letter from counsel for petltloner
dated Dccercbcr 8, -L9i7, constltuted a claLn for refund becausc
tbe taxe6 aoseocod had not been pald at that t ine but clocs
ag=.ee- thet a proper claLn for reirrnd woe f{lcd on June Z: Lg7g,and thac no actloa was taken on thac claln thereforc ln'effeci,=bc cl.al 'o ras dteall"ored, see D,c. code 1973, sil-artl ir i: l  ,oltbotrgh rcopmrdent rary- havc been able to argue-that poiicrorr"rcld noc ralr for 6 rnonths bcforc fillng-iti. actloq rcrpondrnt-'tc8 no gucb ergunent.
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Bobert E. Lynch, Jr. hras naned as executor ln Adnlnietration

l io, 2222-76 f i led ln the Probare Division of this courr.

l t-s. Aikens oade cercain specif ic bequests of property and

then provided, Ln paragraph 6 of her wil l ,  with respect to

the real prop€rty located at 819 cyittenden screet, N.w. in

the Distr lct of Colurobia, as fol lows:

6. In the evcnt that I own, at the tj.@ of
uy death, prcmlses 8I9 Gyittenden Street,,
N.W. , [ Iashingtcr, D. C. , I  dlrect my Executor
to selL Chc sane at public or private eale
and after payLng ali. expenses incident to
sald oa1e, the net proceeds sha1l becme
part of ny reslduary estete,

rn paragraph 7 of her w111, Ms. Alkens disposed of the reet,

resl.due and remainder of her estete and prwlded that Mabel

rrere Jones rras to share equally tn that residuer togethcr

rl th elght other named persons. l ' ts. Jones died on May 6, Lg77,

rltrhln slx tDonths of tte date of death of Me. Al.kens, wlchout

harlag 1lved in or phyelcally occupled the property at 919

crlt teodea streec. she never recelved any property. rcel,

pcrsonal or nlxed frm the cstate of sadle R. Alkene. Tbe

F.recntor sold the property on septeBbet L7, Lg77, pursuant to

aa order entercd by the Probate DlvlgL6. The one-nlnth ehare

of the restdue wae dletributed to the petitl.crer.

I I

The court hae Jurlsdlctloa o\rer thle appeal pursuant to

D.  C.  Code L973,  t11-1201.

Tbere are no Lgsuee of genulne fact ln thle ca6c thcrefore

the cntry of su"-'qry Judgrnent te approprlate. rncetnatLoslnl

! : de r r r l r e rs .  rnc .  v .  Eg r lg ,  365  A .2d  77g ,7g2  (D .c .App .  1975) ,
| ; . . . . . . . r . i . . j . .
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See a lso Super .  Ct .  Clv .  R.  12- I (k) ,  56,

The only Lssue here is whether che estate ls l iable for

an iaherltance tex under the aborre facts where Ms. Jones died

rlthLu str months of Ms. Aikens and where the property was

not dgvlsed to her but rather to che executor wlth dlrectlons

to sel1 the property at sale, and to pay the net proceeds ioto

the residuary'estate,

D.  C.  Code L973,  $47-1501( f )  prorr ides:

Iihere any beneficiary has died or may hereln-
after dle wtthln six months after the date of
the decedent and before cming into thc
posaessl-on and enjoynent of sny property pass-
lng to him, and before EeLling, assigntng,
transferring, or in any Ennner contractlng
wlth respect to hls lnterests in such prop€rty,
such ptoperty ahall be caxed only once. .

Petltioner contends that the estate ls exempt froo the payoent

of the tar under the abotre prorrleloa.

Respondent rel les upon the case of Flsher v. Dletr lct of

Coluubla,  82 U.S.  App.  D,C.  37L,  L64 F.zd 707 (Lg47)  ln  auppor t

of tts clalo that the t8x la due and payable. There, lJLllls

Flsher dted tn l{ay 1946 and devlsed an undlvided lntereet 1o

real propelty to hle wlfe, who thereafter dted ln October 1945.

The Court upbeld the agsessDent of the Lnheritance tax becauge

l{rs. Flsher "had the Lmedlate rlght co posaess and fu1l porer

to cosrrey what ehe had inheritedtr, Ig. at 374, F.zd at 710.

Thle case |.e dlattngulehablc la that the real property

$as oot devlecd to l ' I8. Jones; tsthe!, the teststr lx dlrectod

tbe executor to ee1l thc property and to pay the net proccode

inco the rcrlduary cstate. Thls aoounted to rhat cen bc
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coasidered I devise of the real property to the executor as

t r : uscee .  C f .  Kashoucy  v .  Deep ,  75  U .S .  App .  D .C .  259 ,  L26

E.zd 233 (L942). Ms. Jones did not have a r ight to l?nmedlate

possessioa or any power to couvey the property. Although it

eighr be argued that she had a rlght co elect co take the real

estate lnstead of the proceeds, she rdas not the sole devl.see

of the tnrst proceeds and before an electlon to take real

property corld be made, al l  of the beneflciaries wourd have

been reguired to elect to reconvert the property, Fina11y,

of cnrrse, ls the fact that she dled wlthin slx months of

Vs. Alkens.

Taklng al l  of theee Eattets lnto conslderatlon, thle

Corrt concludes that the property eras exempt frorn the

iaposttton of the lnherirance r8x pursuanr ro secrlon 4l-1601(f),

aad accordlngly, the petltloner ls entltled ro a refund of the

t8x together wlth laterest frm the dete of paynent.

ORDER

It ls.hcrcby

ORDERED that the reepondeutts motlon for sut"ntrry Judgrnent

ls dcnlcd, and lt le further

ORDEBED thst the petttlonerts motton for sur'-'ary Judgcnt

ls graoted, and lt 18 further

ORDERED that the reepondent ehall pay petlrlqrer che

Erouat of 9193.40 plue intereet froo the date of paSrnent,

Jar:nary 1, L978, togcthca wlth tntcrest there prwldcd

b7 Lav.

DatcC. Aprl l  ?7 , LgTg

a

v  , ,  J _ v

,^^ /{-^r-?''r

iti;tN GAifu'"'r' f.iliN
Judge
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Coples to:

Eober t  E.  Lyrch,  Jr . ,  Esq.
C.ormsel for Petitloner

trichard Aoato, Esq.
Assistant Corporation Cor:nse1
Cmsel for Respondent
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